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Why ‘the clash of civilizations’ clashes

Let me begin by registering some reservations about the phrase “the clash of civilizations”.  Perhaps its translation equivalent in Chinese is less charged (if so, the contrast between the English and the Chinese notion is itself expressive of one of the major themes of this panel: the different subtleties of association that are inevitably both gained and lost in translation).  But the English phrase is to my mind too medieval, too expressive of a Manichean dualistic mindset, for the realities of our interconnected, interdependent, world.  I know that the phrase has been adopted in this forum from the book and theory of Samuel Huntington, but whether it had or had not, the phrase would to my mind be seriously misleading.  To talk in this way of civilizations is to imply that there are contrasting parts of the world, or communities, or eras, which are or were not civilizations but something else, and lesser, such as tyrannies or primitive cultures or barbaric states.  I don’t believe anything like so sharp a hierarchical opposition can be demonstrated.  Rather, one simply has a variety of different but often overlapping cultures and subcultures, to which many of us enjoy multiple memberships.  

And then the word clashes: is that what we are witnessing, in the main, when Muslims and Atheists interact, or Chinese and Americans?  I see no compelling evidence that the clashes are more than a tiny proportion of the kinds of interaction, which are more often engagements, compromises, deals, agreements, exchanges, conversations, bargains… in short, all the ways of tolerant co-existence that one might, indeed, describe in summary as civilized.

In his 1993 article on the clash of civilizations, which was the basis of his 1996 book, Huntington wrote:

Arabs, Chinese and Westerners, however, are not part of any broader cultural entity. They constitute civilizations. A civilization is thus the highest cultural grouping of people and the broadest level of cultural identity people have short of that which distinguishes humans from other species. It is defined both by common objective elements, such as language, history, religion, customs, institutions, and by the subjective self-identification of people. 

These claims are unpersuasive on many levels.  First, there is a dubious mixing of categories, involving three quite distinct levels of grouping, in the labels Arabs, Chinese and Westerners.  These severally denote an ethnic grouping, a nationality, and a vaguely-bounded economic-cum-political-cum-cultural confederation which is neither ethnically nor nationally homogenous.  The quoted paragraph then moves from saying that these are the broadest cultural groupings, without any explanation for why one would not treat North and South as broader ones, to saying that these are the 'highest' groupings, illicitly importing an evaluative element that has not been justified. In what way must the largest group be the ‘highest’ group?  No explanation.  As for criteria for these groupings, the objective ones are said to be language, history, religion, the rather vague customs, and institutions. But one by one we will find each of these allegedly objective criteria a good deal less objective and distinguishing than Huntington imagines.  I imagine France would count as part of the West, but French is also spoken by large numbers of Arabs.  Equally I assume Israel would count as the West, but can one talk about the history of Israel and Israeli Jews without also talking about Palestine and Arabs?  And if the UK is part of the West, what distinguishes it religiously from the postulated Arab and Chinese civilizations, in view of the fact that Islam is one of the more prominent religions in this predominantly secular country?  And so on.  Over and over again reasonably robust distinctnesses are simply assumed but unravel upon closer inspection of the evidence.  
This brings me to the last of Huntington's objective criteria of cultural difference: difference of institutions.  To which I say, precisely: cultures differ, in part, to the extent that they maintain different institutions.  But by the same token where we find institutions shared, or held in common among historically distinct groups (Huntington’s nominated three, or others such as those based on nationality, or economic development, or political system), then we have evidence that at the very least qualifies the Huntingtonian thesis.  We can mention all the UN institutions here, and much more immediately we can cite the Olympic Games.  But I want particularly to point to the new and developing institution called the International Criminal Court, the rise of international law, and the greatly increased importance of human rights legislation and human rights discourse.
It would serve no useful purpose for me to rehearse what is well known about these newly emerging arrangements for kinds of global accountability and supra-national authority.  Nor will I do more than acknowledge the varieties of forms of resistance, from various quarters, to these new arrangements, which have been decried as undemocratic impositions, dangerously removed from the control of the citizens to whom national governments are notionally accountable.  In the short time I have available I want simply to talk about terms, and the literal coming to terms, that it seems to me will be entailed if an institution such as the International Criminal Court is to survive and prosper.

Will English become entrenched as the medium of international law?

My point can be made in quite a simple way, with a facetious question: Why have I not used the correct Japanese name for “the International Criminal Court”, and why are not the ICC judges, jurists, prosecutors and defendants all conducting their cases in Japanese?  Some will be quick—presumably Japanese jurists quickest of all—to assure me that all ICC business is inspectable in Japanese, that everything such an international body says and does is made available in Japanese, and indeed that where a Japanese judge or legal agent is involved, some of the opinion writing or testimony may have originated in Japanese.  Actually it was only in July of this year, 2007, that Japan fully joined the ICC, so some of the court’s documentation may not yet be easily available in Japanese!  But in principle there will be many wanting to reassure that many many languages are equal status, equal working languages, of this institution as of most other fully international institutions, that you can read the Court’s judgements in any of those languages, and so on and so forth.  There is no clash of languages, but a maintenance of each in parallel with all the others.  If English appears to predominate in some kinds of practical matters, this is for purely pragmatic reasons and therefore in a sense arbitrary: if the world had turned out differently the pragmatic language choice could have been Spanish or Esperanto or Mandarin or Hindi…  I believe these answers leave some things out of the account, concerning the non-arbitrary implications where a particular language and its shaping discourses emerges by default as the adopted solution to a pragmatic communicational challenge.  
The parity in principle of the world’s languages in the workings of global institutions stands at some distance—greater or lesser—from their differential use and importance in practice.

In fact by Article 50 of its founding Statute, two languages, English and French, are nominated as the two working languages of the International Criminal Court or, to give its French name, La Cour Penale Internationale.  And then four further languages are nominated, alongside English and French, as official languages of the Court: Arabic, Chinese, Russian and Spanish.  With adequate justification, the Court can authorize any other language besides English or French to be used by any party to proceedings (Article 50, s.3), but there must be a doubt whether the court’s business will often be conducted in a language outside the top two or the big six; the preference is certainly going to be to use interpreters for particular parties without sufficient command of English or French.

The point I wish to make is quite simple: notwithstanding, for the purpose of conducting the Court’s business, the statutory and procedural equality of (at least) the world’s widely-used prestige languages, and notwithstanding the principle that the Court should have several working languages, in practice it is highly likely that one language will emerge as the genuine working language of the Court, with proceedings rapidly, perhaps “simultaneously”, translated into other languages.  On present trends that single language is extremely likely to be English. 

What further evidence do I have for suggesting that much of the discussion and argumentation and legal deliberation of the Court will, in practice, be conducted in English and only derivatively be interpreted/translated in the world’s other languages?  Well, consider the composition of the court.  Two rounds of election, of two kinds of judges, have occurred so far.  An initial election of 18 senior judges from a range of national legal systems (known as List A) was conducted in 20nn, representing the following national jurisdictions: 

Even more pertinently, in January 2006 a second election was made of just six judges (List B), who were elected specifically to be “a forum of international experts that represents the world's principal legal systems”.  These six judges, three men and three women, represent the following 6 national legal systems: Ghana, Korea, Germany, Finland, Latvia, and Bulgaria.  What is the likelihood that all of these judges will share any language other than English?  I would mention in passing that all these elected jurists are public servants of the highest distinction, and in fact are in some cases quite inspirational individuals.  Judge Akua Keunyehia of Ghana, for example, first vice-president of the court, has a Ghana-based non-profit foundation committed to furthering the formal education of Ghanaian women, named in her honour.  Equally impressively, the Akua Keunyehia Foundation was established by the judge’s children. On average, less than 20 percent of university students on the African continent are female, she said.  Incidentally, Judge Keunyehia was a leading figure at the important UN World Conference on Women held here in Beijing in 1995.  But there’s little question that Judge Keunyehia (herself educated at the Universities of Ghana and Oxford) uses English and perhaps only English with her fellow international court judges.  Of the other five judges, on the basis of the brief biographies of them on the ICC website, I think it safe to assume the following: that, Judge Song (Rep. of Korea) “has worked as an attorney and visiting professor in a number of foreign countries including Australia, New Zealand and the United States of America” so again, we can assume is more fluent in English than French or any of the other official languages.  It is possible that Judges Kaul (Germany) and Ušacka (Latvia) are fluent in both English and French; so may Judge Kouroula of Finland, although I note he also has a PhD in international law from the University of Oxford, which he will certainly have written in English.  As for Judge Ekaterina Trendafilova, I have seen her c.v., such are the wonders of googling on the internet, so I can report that she declares herself native in Bulgarian, fluent in English and Russian, with a working knowledge of German; thus at least trilingual but not French-speaking.

Actually after I had done some researching of my own concerning the linguistic proficiencies of the 18 elected ICC judges, I belatedly came across a very useful web document, at

http://www.humanrightsfirst.org/international_justice/icc/election/chart_el_judges.pdf
prepared by the Lawyers Committee for Human Rights, and setting out in the form of a chart what that committee regarded as the most relevant qualifications of the elected judges.  The information was gleaned from public records of the UN, and from questionnaires sent by interested NGO’s and completed by the judges.  Those languages a judge declares they can speak are listed, but the form drily adds that an asterisk is added to those claimed language proficiences “where we have been able to verify the fluency through meeting the candidate”.  On this basis, every judge declares they have English, and many claim fluency; and some of these judges (e.g. Pikis, from Cyprus; Hudson-Phillips, from Trinidad and Tobago) make no claim for French or any of the other official languages.  So my initial suspicions are amply confirmed: English is the only shared language of the Court’s 18 judges, and its likely crucial role in the ICC is really only reflective of its predominant role in a host of international institutions.  It is just that in a field such as the law, where the entire network of crucial distinctions and classifications are necessarily made in language, which language takes the lead may have large consequences.

The de facto prominence of English and French and the arguable further pre-eminence of the first of these, English, I believe raises the possibility, in principle, that a discourse and literature of international criminal law could develop that drew overwhelmingly on Chinese, or Japanese, or Napoleonic, criminal codes, concepts, and conventions, but translated these into English—e.g. Chinese international criminal law in English translation.  But in practice I believe that possibility is fairly unlikely, for the simple reason that already and long established within English language behaviour is a hugely developed and influential discourse on criminal law, namely that of Anglo-American law, under constant refurbishment and renewal in several influential countries around the world (US, UK, India, Canada, Australia, New Zealand, in several African states, and so on).   More likely, therefore, is that extant English criminal legal discourse, emanating especially from the US and the UK, will exert an important influence by virtue of its established role in countless English-using communicational situations.  Thereafter, in the interests of internationalism or globalism, elements of the principles and definitions and categorizations of other legal traditions, such as the Chinese or the Russian, will be imported into this English-medium discourse (it may be quite far from a codification, for years to come), but will then have to struggle to ‘fit’ that pre-existing linguistically-enshrined system.  It seems to me that the most critical level at which this process of weighted harmonisation will conceivably take place will be at the level of key legal terms and concepts. 

How will this proceed in practice?  Take any key term or phrase, such as torture or controlling mind or recklessness.  Of course, there will be equivalent or near-equivalent terms to these, in the other legal traditions that will feed into international law.  But how likely will it be for a Chinese or Japanese definition and conception of recklessness to take hold in international legal jurisprudence where the latter is primarily articulated in English, with the entire framework of English language legal definitions and discourses shaping it?  Nor is the difficulty, this weighted harmonization, one that applies only to the worldwide institutions such as the international criminal court.  For as the judicial systems of member states within the European Union have increasingly realized in their relations to the European Court of Justice, whose judgements can effectively correct or reverse those of the supreme courts of individual member states, a newly-created higher court, at first the creature of those states that recognize it, can develop the power and authority to redefine the discourse and defining terms of its erstwhile parent legal systems (e.g. national ones).

That potential spread or application of numerous lexical and phrasal touchstones of and from Anglo-American law to other legal traditions and jurisdictions seems to me an entirely possible legal or jurisprudential corollary of globalization and English’s strengthening world-wide grip on the market economy.  Consider again words and phrases (these relate to crime and tort, but all branches of the law have examples) like neighbour, reasonable person, provocation, have in contemplation, ethnic group, torture, reckless, equality, proportional, and so on and so forth.  What happens when these are translated or incorporated into previously distinct systems of terms and values, found in Chinese law or German law?
What is ‘torture’, and whose standard or definition of it should prevail?  Is it torture to subject a detained person to interrogation for 14 hours in any 24-hour period, or to deprive them of coffee?  Is it torture to continuously shout at the person, perhaps with the aid of mechanical amplification, to the point that the person reports feeling ‘very uncomfortable’?  (The European Court of Human Rights in 1978 held that the ‘five techniques’ of wall-standing, hooding, noise, sleep-deprivation and food-deprivaton to be ‘cruel and inhuman treatment and in breach of article 3 of the ECHRFF, even if not ‘torture’). Which criminal justice systems, in which languages, have discussed these matters most fully and ‘authoritatively’?  Similarly, what is ‘equality’ or ‘freedom from discrimination’, and how far should it be legally protected?  In England in recent years freedom from discrimination was legally underwritten chiefly with regard to race and gender and limitedly with regard to sexual orientation; only in the last few years has it been controversially extended to religion; but as we know such legally-backed equalities of treatment are not globally recognized.  In many countries a same-sex long-term partnership still has nothing like the status and entitlements of a heterosexual marriage, for example.  Wherever key terms such as ‘torture’ or ‘freedom from discrimination’ are invoked in international judicial deliberations, there will be an increasing need both to attend to the particular understandings that these terms have within different judicial traditions and, paradoxically, to elide those differences, or merge them into an agreed or submitted to understanding—formulations that the whole court, addressing the whole world, are able to defend and uphold.  And those formulations I suspect will routinely emerge, first, in English.
My argument, I concede, involves a number of speculative steps.   But each of those steps taken separately is not, I believe, an implausible one.  Take the assumption that English itself is likely to become the ‘first’ language of international legal bodies such as the ICC.  This only reflects the current unprecedented growth of interest in learning and using English as a global lingua franca, in every kind of pragmatic domain, a growth which one recent study suggests might soon peak with, in 2010, perhaps as many as two billion of the world’s people, young and old, engaged in learning the language (David Graddol, in English Next, British Council, 2006).  The globalization of English—not British or American English, but a fluent, non-native version--as a worldwide working language, currently seems to have a more than 50% chance of prevailing, for some period of time.  How long that period of time will be is another question.  The worldwide learning of English seems to be happening earlier and earlier (e.g. in primary school rather than later), and may be increasingly assimilated into basic elementary education alongside numeracy and literacy.  And then where everyone economically active has English, the competitive advantage of having English will reduce rapidly, and this in turn may lower the worldwide interest and demand.  But by then, we might say, global English will be entrenched (the damage will have been done, some might say) and the possibilities of Spanish, for example, becoming a global language will have been permanently expunged.  
But a much more thoroughgoing undercutting of the global spread of English, causing the language’s predominance to be quite short-lived, might emerge thanks to conceivable technological developments that would even a few short years ago would have been derided as pure science-fiction.  It is quite possible in the relatively near future for miniaturized (hence portable, as a hearing aid is portable) devices to become available that will permit effectively-simultaneous translation of standardized English (or Mandarin, or Japanese, etc.) writing and speech personal into those of a different standardized language, such as Japanese.  Computerized technology would be doing all the things a gifted interpreter can do, but quicker and tirelessly.  In those circumstances, what need for Japanese-users to learn or speak a word of English, or for Americans to learn more than a minimal acquaintance with Japanese?  Only, one imagines, for so-called ‘soft’ reasons of affiliation, politeness, solidarity, intimacy, might one still undertake the stern task of striving for fluency in a foreign language—all the pragmatic reasons, to do with trade, functionality, working communication, would drop away, so that only ‘anthropological’ and cultural and social motivations, rooted one’s identity and world-view rather than economic imperatives, would remain.  Or so it might seem—although one also sees that a new kind of distrust between renewedly alien cultures could easily arise in the wake of automatic language interpreting…  Thus again we see how a new technology, ushering in enormous benefits in some respects, can at the same time unwittingly cause things to get worse in other important respects.

Is it plausible to visualize a not-too-distant future in which global institutions like the ICC might conduct much of its business in English as its de facto working language, primus inter pares relative to other major languages?  Yes it is, if predictions about a huge wave of English learning—as many as 2 billion people across the globe, of all ages, learning English in the year 2010, up from estimates of no more than 1 billion people learning English just 10 years earlier—are accurate.

Another point to make about the potential power of English as the primary medium for international legal discourse is that this would amount to a kind of harmonizing and emergent homogeneity that would have little to do with ongoing debates about the decline in use of small languages, the desirability of mother-tongue maintenance and linguistic diversity.  The adoption of English would be a more consensual process—but not an entirely free choice, clearly.
One does not need to subscribe to an extreme form of linguistic relativism to see that through our discourses we are constantly renewing and affirming our habitual ways of categorizing and evaluating the world, and that different languages have fostered rather different discourses.  If new developments in international law transpire, such as the establishment and enhancement of status of an international criminal court, and if these have their guiding instruments and statutes set out in a particular working language of the court (e.g. English) rather than others, then it may come to pass that, for certain major 'international' crimes (e.g. against humanity), the world of criminal justice will increasingly be categorized and evaluated and understood along the lines established by the legal terms and discourse of that broad language community.  Or consider how George Fletcher (1996: 5-6) has put things (albeit in terms that I would not subscribe to in their entirety):

There seems to be as much lost in the translation of law as in the translation of Shakespeare.  There is no way to convey the connotations of 'due process', 'reasonable doubt', and 'malice aforethought' in any language except English.  The relationship also runs the other way.  No anglophone culture has successfully adopted and nourished any other system of law… Language is hardly a neutral field for legal thought to play itself out…. The view that language dictates the horizons of thought is clearly wrong, but there is nonetheless some not-fully-understood connection between language and legal thought.

Codification and harmonization
All law--common or statutory--is directly or indirectly a matter of language, or linguistic articulation.  (I want to avoid saying simply that all law is encoded in language, believing this to be a simplifying misrepresentation, as if language were merely an inert container.)  I also want to reiterate the point that the law, and the language of the law, is constantly open to revision and change, as old terms get redefined under pressure from new cases and new circumstances.  Passing a statute in a particular form no more fixes the law for ever and ever than the labours of the most meticulous lexicographer fix the form or meaning of a word for ever and ever.  What the statute and the lawyers and judges do, like the dictionary and the lexicographer, is to propose or attempt to codify and standardize, to reach after certainty and transparency.  Both the lexicographer of the present-day language and the judge, in their own way, set down focussed markers as to what words should typically mean, how they fit typical circumstances, how particular situations may or may not normally be characterized….But a vast amount of human activity that could potentially be appealed to the courts or to the dictionaries is not, and even when it is it is not uncommon for the courts or the dictionaries to make revisions in their formulations, so that new circumstances dictate to the putative authorities rather than the other way about. On the other hand for certain defined purposes, such as a prosecution for driving recklessly or to placate the copy-editor of one’s manuscript, court and dictionary judgements on meanings and uses can be locally highly consequential and convenient.  
But all such interventions aimed at codification and standardization, certainty and transparency, in practice are done in one language or another, which brings us back to English and the potential difficulties where English becomes primus inter pares and other linguo-cultural traditions must seek, as best they can, to be borrowed or assimilated into the new global English discourse on international law.

Whether we are looking at the UK Human Rights Act, or the European Convention for the Protection of Human Rights and Fundamental Freedoms, or the United Nations 1948 Universal Declaration of Human Rights, it seems that all such instruments are stated, encoded, in one public language or another, such as English, German, or Chinese.  It might be worth pausing briefly, to imagine a statement of fundamental rights that was not in one of these symbolic languages (in which case the word 'statement' might no longer be suitable).  In other words (perhaps so as to be yet more culture-neutral though that is really an independent issue), what might it be like to represent fundamental rights in an iconic and graphic representation, and wouldn't that be more truly global?  Let us not assume too readily that the task would be impossible.  After all, all of us will have noticed, at international airports and similar places, the emergence over the past 25 years of wordless notifications that direct us to where we may change the baby's nappy, where the disabled person's toilet is, where we can stop the car for five minutes, but no longer, to drop a departing traveller, and so on.  What about the following, the version of article 10 of the European Convention that appears in the UK Human Rights Act: 'Everyone has the right to freedom of expression.  This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.'?  Can this be visually depicted, with something like the clarity and efficiency with which visual depictions show us where we can park our car if we are disabled? Could you bring such a wordless notification to court to contest a breach of that right?   I would say yes and no: yes, fundamental rights might be amenable, over time, to clear graphical representation.  But these rights are themselves the source of extensive verbal conversations, academic exegesis, lawsuits, and counter-interpretations.  Therefore we cannot get outside or beyond the verbal formulations of these rights, in one recognized language or another (English, or Chinese, or etc); there is no possibility of recourse to a neutral, history-less, cultureless language, free of hegemonic or subordinated contaminations.  The shortest explanation for all this is that these rights come down to us, today, in and through these public languages, so that it is now too late, and inescapably too late, to attempt to finesse those origins and inheritances out of existence.  

In these circumstances, I submit, it will require global agencies which are empowered to protect democratic principles to contest and curb the anti-democratizing tendencies inherent in capital-dominated forms of globalization.  One can certainly hope for a reformed and democratized World Trade Organization, and United Nations Security Council, and at the European level a reduction in the democratic deficit in such EU institutions as the Parliament and the Commission.  But quite separately one can look to the establishment of an International Criminal Court and similar courts that might be increasingly vested with powers of overseeing and enforcing fundamental human rights and needs, without fear of or favour from any national government.  Those developments, as is well known, are by no means untroubled and inevitable, and one of the most powerful and rights-friendly nations is often cited as a key source of resistance.  Thus it is not possible to make complaints against the United States to the Human Rights Committee of the United Nations, since the United States has not ratified the treaty which would authorize the Committee to receive such complaints. But the present United States administration is more protectionist in these respects than others of recent years (e.g. during the Clinton presidency).  And at the level of national and international policy there is, as Susan Wright summarizes, "a growing acceptance of external military intervention in the domestic affairs of the state when it is deemed to be acting against the norms set by the international community--whether this takes the form of aggression towards part of its own population or military threat to outsiders" (Wright, 1999: 89).

In an earlier paper (Toolan 2003) I wondered whether English could become something other than an accidental beneficiary of the ascendancy of a globalized market capitalism, and I asked if it might also be, through the discourses (such as human rights discourses) that it sponsors, an instrument in the democratization of global governance?  My answer was Yes, that it could be such a force for progress and civilization, just as easily as it is an instrument in the anti-democratization that characterizes much current globalization.  Either way there are many who will dismiss these hopes as typical humanist fantasy, of the same kind that imagines that reading James Joyce or Lu Xun might actually make you, or help to keep you, a better person or a richer person than you would otherwise have been.  I cannot shake off those beliefs entirely, no more than I can shake off the belief that a certain kind of propaganda can be poison the mind.  Is language a superficial skin, wrapped over the drives and the appetites that force and will alone give shape to?  Again, I believe not; I believe in the performative power of language, a power that can resist force and will.  And I similarly believe that whichever language (Chinese, English) one speaks or writes with makes some difference, too.
What I haven’t reflected on here is how in practice a globally-accepted definition of torture or recklessness or proportionality (or even those stumbling blocks in the global expansion of the ICC, shielding, delay, and lack of impartiality in proceedings)

might emerge.  At the very least it will involve copious dialogue between lawyers and academics and civil servants from the contributing legal traditions, cases and the opinions and rulings these give rise to, and codes, statutes, and the conflicting interpretations of these.  Thus what goes on in the course of language change and legal change within particular societies, often nation-states, with regular revisions to the language dictionary and legal code of that nation, will go on (as it is doing so already) at the more complex global level.  It would be as if the world’s lexicographers were to sit down and struggle to write a dictionary that included the vocabulary of all the world’s written languages.  Of course matters are not quite that daunting because, as I have reiterated, one language is taking the lead in this process of merging and inclusion.  But in all this I do not see so much a clash as a harmonizing, a coming to shared terms, and a joint commitment to a single encompassing civilization.
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