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1.	Introduction


In the English, Welsh and Northern Irish Courts, though not the Scottish, an unsigned confession is sufficient to convict, even if its authenticity is disputed by the accused and there is no other supporting forensic evidence. Thus the accuracy of the record of what an accused (is claimed to have) said while in custody can assume tremendous importance. Ideally the Court is presented with a complete verbatim record of what was said, in Austin’s (1962) terms a locutionary record, and then it makes its own decision about the meaning and behavioural consequences of the crucial utterance(s), ie the illocutionary and perlocutionary forces. However, for a whole series of reasons, the situation is rarely ideal. 


	The most famous English example of a problematic situation, the case of Derek Bentley and Chris Craig, dates from the 1950’s. They were apprehended by police as they were trying to break into a warehouse. Bentley, already under arrest at the time, was said to have shouted to Craig, who had a revolver, “let him have it, Chris”; shortly afterwards Craig fired several shots and killed a policeman. The debate in court over the interpretation of the ambiguous utterance was resolved in favour of the incriminating performative, ‘I hereby urge you to shoot him’; the perlocutionary effect of which, the death of a policeman, made Bentley an accessory to murder, for which he was convicted and subsequently hanged.


	In his defence Bentley did not deny the Court’s interpretation but rather, more radically, the fact that he had uttered the words at all - he asserted that it was a total invention of the police officers involved in his arrest. Bentley’s claim, that incriminating evidence had been in part or even totally invented by the police, was to be re-iterated by many others down the years, although claims by the convicted that they had been ‘verballed’ were usually viewed with great scepticism by the British public - at least until 1989. This consensus began to change, however, following the case of one Paul Dandy, where it was irrefutably demonstrated, by means of Electro-Static Deposition Analysis (ESDA) - a technique which allows the analyst to read impressions and indentations which have been created on a sheet of paper by the pressure of the instrument used to write on the sheet above, (see Davis, 1994) - that the final page of an otherwise authentic interview record had been rewritten to allow the insertion of the two incriminating utterances which I have highlighted in italic in the extract below1:  





1	Have you got a brother named Roy?


2	Yes.


3	On the 31st October 1986 you deposited £1,000 into the T.S.B.  


	Where did that come from?


4	The sale of the GTI with 'Rabbit Injection' written on the back.


5	Will you sign an authority for us to look at your bank account?


6	No.


7	I take it from your earlier reply that you are admitting been 


	(sic) involved in the robbery at the M.E.B.


8 	You’re good. Thursday, Friday, Saturday, Sunday and you’ve 


	caught me. Now you’ve got to prove it.


9	Do you want to read over the notes and caption and sign them.


10	I'll initial the mistakes, but I won't sign them.


	(end of interview)





A rash of similar cases where the police were shown to be guilty of ‘verballing’ followed and the disbelieving English public saw in quick succession the quashing of the convictions of a substantial number of IRA “terrorists” on the grounds that the evidence had been falsified.   Now, some eight years later, the pendulum has swung so far that the tendency is rather to disbelieve the police in cases of disputed confessions and some 800 cases where it is claimed that there was some police interference with or actual falsification of evidence are currently under consideration by the Home Office for referral to the Court of Appeal.


	As a result of the disquiet created by such cases the system used in England for recording police interviews with an accused has changed significantly - now the majority of interviews are video-recorded and almost all of the rest are audio-taped using stereo tapes with a pre-recorded voice announcing the time at ten second intervals, in order to prevent subsequent editing.  


	In this paper, however, I do not propose to focus on cases of invented and incriminating evidence, but rather on more subtle examples where what was recorded and the ways in which it was recorded can be seen to have introduced bias and thereby affected the judge’s and the jury’s general impression of the character of both the police officers and the accused and/or the frame within which other incriminating utterances were interpreted.





2.	The Creation of the Official Version


Within the English judicial system the communicative rights of the accused can be massively constrained in several ways and at several stages. The first information gathering stage is almost always by interview. At the time of which I am writing the normal procedure was for two policeman to conduct an interview jointly, one would ask the questions and the other would write down in longhand a polished version of both his colleague's questions and the responses given by the accused. At the end of the interview the accused would be asked first to read through the written record, (or, if illiterate, to listen to the policeman/scribe reading it aloud), then to initial any corrections or additions he might wish to introduce himself and finally to sign each page in order to confirm that he agreed that the whole text was a true record of what had been said. Such records could be, and usually were, presented later in Court and used in evidence against the accused, even when s/he had in fact refused to sign them.


	Obviously, this procedure put the police in a privileged position. They could, of course, as we have seen, invent utterances or even whole interviews and then claim that the accused, when invited, refused to sign; but, even when nothing was invented, the police remained to all intents and purposes in control of what was recorded and what omitted. The interviewing officer was able to choose the interview topics through his questions, while the transcribing officer, though in principle required to write down verbatim what was said, had a substantial degree of freedom to decide what was and what was not recorded. It is very clear from a comparison of the predicted length of an interview, produced by dividing the number of words by the normal transcription speed of some 20-25 words per minute, which can be derived from unchallenged records, that, given the actual time taken, some written records are only partial; indeed some even contain an explicit acknowledgement of missing text “at this point we discussed a series of unrelated matters”. 


	However, even when a scribe did set out to produce a full and verbatim record he remained in control of the language in which it was recorded and would thus, even with the best will in the world, produce what any linguist would regard as an inaccurate version, even if it was in no way a misrepresentation of the basic ideational content of the interview. Although the accused was (supposed to be) offered the chance to make alterations at the end of the interview, it is, as is well known, very difficult for anyone, let alone someone under stress, to remember exactly what has been said in an hour-long interview and then to challenge either the wording of individual questions and replies or occasional, but potentially significant omissions. 


	As we noted above, it is very surprising to the layman and even more so to the linguist to discover that, given the high significance attached by the Courts to verbal admissions, interview records could still be used as evidence,when an accused had challenged their accuracy at the time of interview and refused to sign. The legal justification was the accepted reliability of police officers as witnesses combined with the fact that, as there had been two officers present they could independently vouch for the truth and accuracy of their record. It was for this reason that police officers, rather than signing one joint interview record, were required to waste a tremendous amount of their own and their typists’ time in producing two ‘independent’ typed versions of each and every interview, versions which were, and obviously had to be, in reality verbally identical, except for the simple change of the referent to the speaker - had they used any other strategy it would have been possible for the defence to challenge the accuracy of the record. Thus the scribe/officer would write “D.C. Guile then asked Malone...” while D.C. Guile, the interviewer, would report “I then asked Malone...” Of course, what happened in reality was that the scribe would produce his typed version first from his handwritten notes and then the interviewing officer would generate his version by copying the scribe’s typewritten text, merely rephrasing the speaker reference. Occasionally performance errors would creep in, so in one authentic text we find D.C. Guile reporting “D.C. Guile then said...”


	Courts were willing to suspend their disbelief even further. Because verbatim evidence was so privileged, officers were pressured to produce it whenever possible, so much so that the police and the Courts collaborated in the pretence that police officers could remember what had been said in an interview, or even during a house search and arrest, so accurately that they could be relied upon to write up a verbatim record up to several hours after the event. One of the incriminating and unsigned interviews I cite below lasts some 55 minutes, at the end of which the scribe reports, with engaging honesty, that after the prisoner was returned to his cell "I then made up contemporaneous (sic) notes". This at the end of some ten pages of transcript which are otherwise indistinguishable and certainly not distinguished from authentic contemporaneous verbatim records - all the ‘remembered’ utterances are even placed in inverted commas. 





3.	On Transcription


Converting the spoken to the written, as anyone who has attempted it is aware, is not an unproblematic task. However, there appear to have been in most English police forces no explicit guidelines to officers about what they could or should legitimately omit and thus they had to create the procedures for themselves. It is impossible to derive these procedures post hoc by comparing tape recordings of interviews with the written records because no tape recordings were made. So, in this context it is useful to consider Slembrouck’s (1992) observations about the production of Hansard versions of proceedings in Parliament, where scribes similarly linguistically untrained are charged with the creation of highly important verbatim records of what was said. In this case, however, Slembrouck was fortunate enough to have recordings to compare with Hansard. He notes that 





there is filtering out of ‘disfluency’ and other obvious properties of spokenness (e.g. intonation, stress). Repetitions, (even when strategically used...), half-pronounced words, incomplete utterances, (un)filled pauses, false starts, reformulations, grammatical slips, etc. are equally absent, (104).





In addition





Hansard does not represent... accent or use of a regional variety. It also interferes with the level of formality... : contracted verb forms are not used and informal variants are generally avoided... (105).





As Slembrouck emphasises none of these alterations are ‘value-free’, because all of them affect the way the lay reader interprets and evaluates what is said.  At the same time, however, there is no suggestion that the records are biased in any other way - it appears that politicians of all parties, classes, nationalities and sexes are equally ‘improved’ and homogenised. In addition, MPs who feel they have been misquoted or misrepresented by a scribe’s reformulation are able to appeal after the event to the tape-recorded version and ask for a correction to be made to the official written record.


	By contrast and in a different context, court stenographers, when asked about their procedures, report that their conscious strategy is, (using Pitt Corder’s famous distinction), to correct the grammatical ‘mistakes’ made by judges and barristers who obviously know better, but to record the ‘errors’ produced by witnesses who don’t. In other words, we see a transcription convention at work which on the one hand regards and therefore represents the educated professional as a speaker of standard English, whatever the objective evidence to the contrary, and on the other sees the semi- or uneducated witness as a speaker who may be characterised as such by the non-standard representation of his speech. In these situations, however, the witness, unlike the MP, never has access to, let alone the chance to correct, the written record.


	Fortunately, the vast majority of police records seem to be, just like Hansard, linguistically unbiased.  We can see in the following and typical example that false starts, hesitations, filled pauses and even misunderstood questions are, quite reasonably, omitted. Equally, in this, as in most such records, there are no dialectal or other non-standard forms, no paralinguistic signals, no discourse markers, no terms of address. In other words, the transcription favours on the one hand the ideational and the textual over the interpersonal and on the other assumed competence over actual performance:





Q 	“The robbery occurred at lunch-time yesterday, did you have 


	anything to eat near the middle of the day?”


A 	“No, I like to keep fit. I never have anything at dinner-time.”


Q 	“What time did you leave home yesterday morning?”


A 	“About 9.15.”


Q 	“And what sort of property were you looking for?”


A 	“Anything. I want older houses to do up.”


Q 	“Is this what you do for a living, do old houses up?”


A 	“No, not really.”


Q 	“What do you do for a living?”


A 	“I’m unemployed.”





4.	The modulation of content


Not all police records, however, are equally neutral. There are two major ways in which a police record may affect the reception of its content:





	1) by differentially modulating the perceived reliability of the speakers as 


	   witnesses, 


	2) by enhancing the verisimilitude of the interaction reported





4.1.1 the attribution of non-prestige forms to the accused


Although the norm was to produce unmarked standard language in interview records, as exemplified in the extract above, there always existed the possibility of the police scribe choosing to record or even mis-record, non-standard usage by the accused. The situation was compounded by the fact that this recording was invariably unilateral; i.e. even when the actual police usage in terms of phonological, grammatical and discoursal choices was very similar to that of the accused, it could be differentially transcribed and thereby imply significant differences to the Court. We see a typical example in the short extracts below taken from a murder case, where a suspect with low intelligence is characterised by a few unremarkable spoken dialect choices, indeed choices which are not consistently maintained throughout the text and which fit oddly with the other full and standard forms he is simultaneously recorded as using:  





CLAY  “I know what I did, I worked 11 to 8 and after work went straight home, had me tea, watched telly and didn’t go out all night me mum and dad will tell you.”





CLAY “I know what I’ve done and you are not pinning anything on me because I’ve done nowt wrong.”





At other times an accused would be assigned colloquial and slang forms:





MORLEY replied “I’ve already told your blokes because I knock around with John THORNTON and that prat McCARTHY, I get arrested for a robbery they have done, its not on because I was at work that day.” 





and even obscenities:





D.S.	“Will you sign that?”


DA.	“Fuck off”


D.S.	“We have finished for now. I will now read these notes back over 


	to you and you may read them....”


DA. “Just fuck off put me back in the cell.”





This sprinkling of a text with obscenities, non-standard, colloquial and/or slang features to give a characterising flavour is a standard literary technique. In other words the police scribes were, consciously or unconsciously, operating in the same way as creative writers and using how people speak in part to characterise them - the classic example, of course, is Lady Chatterley’s Lover where Mellor is at times represented as speaking an uneducated pseudo-dialectal form of the language by similar partial representation. Also, just as Lawrence makes no attempt to represent as markedly deviant the usage of socially superior locals, whose pronunciation, if not grammar and vocabulary, would have sounded to an RP speaker almost as marked as Mellor’s, so the local police record their own utterances in the standard form. 


	The claim that such linguistic features were thought to affect the way judges and juries perceived witnesses can be supported by the observation that, although the accused are at times recorded as swearing and uttering obscenities, I have never seen a police record of a policeman doing so. Thus, one might be permitted to speculate that this is, at least in part, due to self-editing. For example, one utterance extracted from a recorded interaction with an amateur radio enthusiast who kept interfering with police calls on a police radio frequency was transcribed as follows in the official version:





Amateur: What are you all going ten ten, off duty is it? All right then, see about this, I’ll tell you what, I’ll go off at base station and I’ll go onto just your mobiles....





An independent transcription of this almost unintelligible utterance produced by an expert witness in phonetics called by the defence showed that the interaction in fact went as follows;





Amateur: What are you all going ten ten, off duty is it?





Police:	 Shut up you pillock





Amateur: I’m a pillock am I. All right then, see about this. I’ll tell you what, I’ll go off at base station and I’ll go onto just your mobiles....





Here the swearing had simply been omitted in the police transcription, with no trace, let alone overt indication, that there had been ‘expletives deleted’.





4.1.2  the metalinguistic validation of the record


As was mentioned above unsigned incriminating interviews can be used as evidence in English courts, but they will of course be viewed with some suspicion by the judge and jury. It can therefore be very useful for the prosecution if there is some supporting text surrounding and even justifying or authenticating the unconfirmed confession. The following two extracts come from a case where the accused strongly denied ever having uttered any of the incriminating items, (which are not reproduced below), let alone having been offered the chance to emend the text, yet he was subsequently convicted on the basis of the interview record:





DS Smith said “Listen Roy, we keep true records of what you’ve said, I speak for my colleague here Mr Jones when I say that we will be completely honest and truthful... but to allay your suspicions I could write down in question and answer form what is said and you can read it and then sign it, that way you would know it was a true record of what you have said, is that fair?”





there follows an incriminating record which ends with:





D.S. Smith “Right now Roy, D C Jones will read this over to you, then you can read it yourself. You can make any alterations you wish. Is that being fair with you?


MORLEY replied “Yes.”


D.S. Jones then read over to MORLEY the contemporaneous notes.... MORLEY read them and was invited to sign them.


MORLEY then said “No I can’t..... Nothing personal lads.”


D.S. Jones said “Look Roy, have we put anything down in these notes that you didn’t say?”


MORLEY replied “No, I can’t sign the notes but at least you know the truth.”





These extracts display several devices used to reinforce an unsigned confession; the police officers are lexically constructed as reasonable, yea honourable, men: they make “true records”, they are “completely honest and truthful”, they want to “allay suspicions”, and produce a “true record” which is also “fair”. The text conveys an apparently friendly, non-threatening atmosphere through the repeated and reciprocal use of familiar terms of address, “Roy” and “lads”, and a situation in which Morley is “invited” to sign, feels sufficiently at ease with and linked to the officers to apologise for not signing - “nothing personal lads” - and wants them to “know the truth”, which he openly admits he will later deny.





4.1.3 the metalinguistic creation of atmosphere and police character


Some records go further in the creation of a positive police image, probably because ultimately a witness statement has value and credibility only in so far as the witness himself has value and credibility. The following extracts, taken from three separate cases, are simply more extreme examples of a general technique:





“... if you were to give us your dealer it would be of assistance to society to stem the flow of this dangerous drug, heroin, onto the streets.”





“I believe that you were there and I think the strain of having to carry that knowledge of what you did and what you saw happen was so horrible that you almost convinced yourself it never happened, you would feel very much better in yourself if you got rid of that burden that you’ve carried for so long.” 





“All that points to the fact that you committed this robbery and I must tell you that you have shown no remorse, you’ve shown no feelings and you have offered me no help in bringing these matters to a satisfactory conclusion. I feel very sorry that you have that dreadful disease of being a gambler and you stole that money to feed your habit.”





As we can see through the reporting of these utterances the speaker/policeman comes across as a socially aware and caring member of society. 


	The options discussed above are not, of course, mutually exclusive. The next extract comes from an interview in which the speech of the accused is filled with not only swearing and obscenities, - “bastard”, “fuck off”, “fucking pissed” “piece of piss”, “any more shit” etc - but also terms of address which mark familiarity and solidarity-  “Frank”, “please, boys”, “look, boys”, “come off it, boys” - and the odd mixture of the two “ Oh, fuck off, boys”:





McCarthy said:“Can’t we do a deal. You obviously want Westwood and not me. Keep me out and I’ll tell you who he is”


D.C. Conran said:“We can’t make promises like that. We have got a job to do.”


McCarthy said: “Fucking hell. I’ve got to be careful what I say then”.








4.2	enhancing the verisimilitude of the interaction record


As noted above it was an accepted, though fortunately not particularly frequent practice for police officers to (re-)create a ‘verbatim’ record of an interview from memory after, and sometimes several hours after, the event. As no one can actually remember the verbatim form of large chunks of speech, (see Hjelmkvist 1984), the police were in fact acting as amateur dramatists, putting hopefully accurately remembered content into a verbal form - and we must always remember that absolute verbal accuracy can be vitally important - in a case currently going to the Court of Appeal in Eire a man was convicted and sentenced to 40 years imprisonment on the basis of a single utterance remembered by a police officer as “I know you know I did it” but by the accused himself as “I know you think I did it”. 


	Interestingly, if not paradoxically, some of the interview records produced from memory are formally more similar to linguists’ verbatim transcriptions of tape recordings than are the authentic records which have been produced contemporaneously. In other words when ‘inventing’ or ‘composing’ utterances police officers appear to have been more conscious of form and thus to have produced records that seem more ‘authentic’. In such records we note the following features:





4.2.1   discourse markers


One of the pervasive features of speech is the occurrence of discourse markers but these, as is evident in the first extract, (see page 2 above), are typically edited out from the contemporaneous police records. However, as McCarthy (1993:180) points out, ‘spoken discourse markers ... play a major role in our judgement of the degree of spokenness present” in a written text and thus it may not be surprising that they occur with marked frequency in remembered records; indeed five times in a mere fourteen lines in the following remembered interview. 





line 1	MORLEY said “Well...


line 3 	MORLEY thought for a moment and said “Well...


line 6	I said “Well..


line 12	DC JAMES said “Well...


line 14	I said “Look Roy...








4.2.2   interruptions


As we noted above contemporaneous transcripts standardly omit performance features like interruptions, but these are the very stuff of drama. In the example below we note that not only was the interruption apparently successfully remembered and reported, but also that this interruption occurred in the middle of an unusually placed prepositional group:





MORLEY “.... I then saw George CONLAN and John HURLEY just after 9, I played dominoes between 12.30 and 1.00 with .....”





I interrupted him and said 


“Hang on a minute, lets go through this slowly. 








4.2.3   non-verbal features


Contemporaneous interview records rarely have reports of paralinguistic features, but remembered interviews frequently do:


 


“Hang on a minute, lets go through this slowly. It’s amazing really, here we are on Thursday, 12 July, 1984, some 3 weeks after the robbery took place and you can remember specifically your movements for that morning?”





MORLEY smiled and made no reply.





In such cases the situation can be further complicated during the trial itself; some judges reinforce the deception by not reminding the members of the jury that the verbal report is only a remembered one, while others seem even to forget the fact or at best to regard it as irrelevant and therefore choose to treat the records as authentic and contemporaneous texts from which they can extract direct quotes in their summings-up.





5.  Coda





As is very evident from the small set of examples reproduced above the fairness of trials can be prejudiced by lay misunderstandings about the nature of discourse, its mental processing and the methods for recording it. Thus, the discourse analyst has perhaps more opportunities for critical action in the area of language and the law than in most other areas. Indeed the newly formed International Association of Forensic Linguists has, as one of its major aims, the informing of the legal profession on language matters. 


	This education is proceeding on two fronts, through publications aimed at lawyers and through linguists acting as expert witnesses in Court. The Association has recently founded the journal Forensic Linguistics: the International Journal of Speech, Language and the Law, which includes lawyers as members of the editorial board and publishes articles by linguists on both case work and theoretical problems and advances in analytic technique. In addition some of the members of the Association are writing texts specifically for use by the legal profession, the most successful so far being Eades’ (1992) handbook for Australian lawyers on how to deal with Aboriginal clients and witnesses. 


	Meanwhile linguists are growingly being asked to act as expert witnesses in Court cases when the authenticity, accuracy and interpretation of documents or the acceptability of police records of speech is being challenged. Useful summaries of what forensic linguists have achieved so far are Levi 1994, Eades 1994 and Coulthard 1992, 1993, 1994a,b. In some cases there are still arguments over the admissibility of linguistic evidence in court and even when admitted linguists may find resistance to their claim that language is not always transparent, that meanings are not always readily available to the layman and that the transcription of speech is not unproblematic. The struggle continues....








Footnote


All the examples in this article are taken from real cases, although in many of the extracts the names have been changed to prevent complications in any future appeals.
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